STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,238

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denying his request for a waiver fromthe requirenent that he
cooperate in obtaining child support as a condition to

recei ving Reach Up Financial Assistance (RUFA).

FI NDI NGS OF FACT

1. The petitioner is the parent of two children. Hi's
daughter is in the custody of his ex-wife in another state and
his son, a fourteen-year-old, is in his custody. The
petitioner recently relocated to Vernont and is | ooking for
enpl oynment. He receives RUFA benefits on behalf of his son.

2. On Decenber 16, 2002, the petitioner requested a
wai ver of his obligation to cooperate in obtaining child
support for his son. H's application for the waiver stated
that pursuing child support would cause serious enptional harm
to his son and enotional harmto hinmself which would reduce

his ability to care for his son. He could provide no
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docunents in support of this application but alleged that the
non- cust odi al parent was hostile towards his recent efforts to
collect child support and had made angry calls to his hone at
3:00 a. m

3. The petitioner’s application was deni ed on Decenber
26, 2002, because he did not have sufficient evidence to
support his claim He appeal ed that decision and was advi sed
at hearing that he needed sonme docunentation of the existence
and extent of |ikely enotional harmfroma nental health care
professional to prevail in his request. The matter was
continued for the petitioner to obtain such evidence.

4. I n support of his claim the petitioner presented

the foll owi ng docunentation at hearing:

a. A statenent prepared by himin which he said that a
lengthy trial resulting froma child support hearing
could harma famly “trying to heal the wounds of the
past.”

b. A statenent prepared by his nother (wth whom he
resided for four nonths) saying that the petitioner
and his son have devel oped a good rel ati onshi p; that
her ex-daughter-in-law had been hostil e and harassing
since the Vernont Ofice of Child Support starting

proceedi ngs to establish support; that she does not
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think an “ugly” custody battle would be good for her
son and grandson; and that she fears that her son

m ght | ose custody of her grandson after he fought to
get custody for thirteen years.

c. Aletter froma nental health provider saying that
her agency has had insufficient contact to fully
assess the petitioner’s or his son’s needs or to nake
a prediction of the likelihood of any future trauma
to the child froman attenpt to establish a child
support obligation fromthe non-custodial parent.

5. The petitioner presented no evidence regarding the
current enotional state or nental health history of hinself or
his son. Nor did he present any evidence that his son would
hi msel f be involved in any proceedi ngs establishing or
collecting child support. It cannot be found on the evidence
presented, that the petitioner has denonstrated that
cooperation in establishing support will result in an
enotional inpairment that substantially affects either his or

his son’s ability to function.
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ORDER

The deci sion of PATH denying the request for a waiver

from cooperation is affirned.

REASONS

Any person who receives RUFA benefits automatically
assigns his/her rights to child support to PATH and is
expected as a condition of eligibility to cooperate in
enforcing the right to receive support fromthe absent parent.
WA M 2331 and 2332. The only persons who are excepted from
t he cooperation requirenent are those who can establish “good
cause” which is defined in PATH s regul ations, in pertinent
part, as follows:

Good cause exists when the departnent determ nes
that cooperation is not in the best interest of the child
for whom assistance is requested and is reasonably

anticipated to result in any one of the foll ow ng:

1. Serious physical or enpotional harmto the child for
whom support is being sought.

2. Physical or enpotional harmto the participant parent

or caretaker so serious that it reduces the ability
to care for the child adequately.

WA M 2332.1
The Board has noted on several occasions that a

determ nation of “reasonable anticipation of harni is a
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factual decision which nust be made on “a case by case basis
on the weight, sufficiency and quality of the gathered

evi dence. See Fair Hearing Nos. 11,046, 11,649, 13,418 and
13,482. The final decision requires a “subjective judgnment on

the part of the hearing examner.” Bootes v. Cmr. O Penn.

Dept. of Public Welfare, 439 A 2d 883, 885 (1982). Wen the

criteria for this exception were set by the federal Departnent
of Health and Human Services, it was expected that a waiver
woul d be an exception used in those few extraordinary

ci rcunst ances where the parent or child faced a risk so rea
that it would outwei gh the enotional, physical and financi al
benefits of the child s receiving parental support. See 43
Fed. Reg. 2176 (January 16, 1978).

I n di scussing the evidence necessary to support a request
for a waiver, PATH s regulation at WA M 2332.2 includes the
fol | ow ng:

Accept abl e evi dence upon which the departnent will base a

determ nation of good cause includes but is not limted

to, docunents such as | aw enforcenent records; court
docunents; crimnal records; birth certificates; nedical
records; social services, child protective services; or
psychol ogi cal records; records of adoption proceedi ngs;
and sworn statenents fromindividuals, other than
applicant or participant, wth know edge of the

ci rcunst ances .

Whenever the waiver request is based in whole or in part

upon the anticipation of enotional harmto the child, the
partici pant parent, or the caretaker, the present



Fair Hearing No. 18, 238 Page 6

enotional state and health history of the individual

subj ect to enotional harm nust be considered as well as

t he extent of involvenent of the child in the

establ i shment of parentage or support enforcenent

activity to be undertaken. A finding of good cause for

enotional harmmay only be based upon a denonstration of

an enotional inpairnment that substantially affects the

i ndi vidual’s functioning .

WA M 2332.2

It nmust be concluded that the facts presented by the
petitioner in this matter do not neet the test of “reasonable
anticipation” of “serious harni to the custodial parent
established in the regulations. This conclusion is not
intended to negate the stress or unpl easantness that may well
be the petitioner’s ot in any attenpt to establish and
collect child support froma hostile and potentially
uncooperative parent. However, the regul ations do not protect
the custodial parent or even the child from exposure to
behavi or which may not be beneficial or which may even be
harnful to sone degree. The regul ations represent an attenpt
to bal ance negative effects to the parent and child agai nst
the inmportant need to establish financial support for the
child. The regulations do not contenplate, however, that the
parent or child suffer serious harmas the price for the

establ i shment of support. If new or additional facts should

devel op which show that it is reasonable to anticipate that
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serious harmw || occur, the petitioner is encouraged to nmake
a new wai ver request. As it now stands, it must be concl uded
that PATH s denial of the petitioner’s request for a waiver is
based on the evidence and in accord wth the above

regulations. 3 V.S A 8 3091(d) and Fair Hearing Rule No. 17.
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